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BACKGROUND
To his contemporaries, Tucholsky's quote might have appeared misplaced in connection with services trade. Indeed, the meaning of 'trade' has long been equated mainly with international exchanges of things, i.e. tangibles. For a variety of reasons (existence of public monopolies in key sectors, the perceived need for direct interaction between supplier and consumer, etc.) the role of services trade, i.e. exchanges of intangibles, has generally been ignored. However, this has changed dramatically over the past two or three decades. Technical and regulatory innovations, reflected inter alia in rapid digitalization of services production and trade, have blurred traditional policy perceptions. Recent estimates even suggest that, in value-added terms, thus excluding imported inputs, the share of services in total world trade meanwhile exceeds that of manufactures.
1 As has been discussed elsewhere, services not only ensure the smooth operation of global value chains, but are also key defining elements of many related production and sales processes. Regardless of the (possibly outdated) definitional distinctions between goods and services trade, governments are tempted to intervene in both spheres for similar, more or less well-conceived reasons. The perceived need for regulatory intervention may be even more pronounced in services, in particular those with strong infrastructural, distributional or cultural connotations, than in goodsproducing sectors. Yet the question looms in either context whether the measures concerned (a) effectively serve their proclaimed purposes, (b) contribute to enhancing social and economic welfare, and (c) are compatible with the country's international obligations. Patriotism alone does not certainly provide sufficient grounds for action. Though it might be tempting for governments to interfere, inter alia, in order to promote exports and make others buy products "we can't afford", their ability to do so is certainly more constrained today than at Tucholsky's time.
While the status of export-related policies under the General Agreement on Tariffs and Trade (GATT) has been explored quite comprehensively 3 , the author is not aware of any comparable attempts from a services perspective. Yet, the status of such policies under the General Agreement on Trade in Services (GATS) deserves as much attention as interventions in merchandise trade; and this is for various reasons.
A quick reading already suggests that, overall, the GATS provides for significantly more leeway concerning governments' use of export-related measures than the GATT. However, there are conspicuous variations in treatment depending on the nature of the measures taken, trade promoting or restricting, and the origin/nationality of the services and service suppliers involved as well as their territorial presence. These variations certainly require further analysis, not least against the backdrop of two WTO/GATS dispute rulings which essentially confirm, in certain circumstances, the Agreement's applicability to export restrictions.
Concerning the extension of export subsidies, the GATS currently contains no policy-specific constraints in addition to the general obligations of Most-Favoured-Nation (MFN) treatment and, in selected areas (sectors and types of transactions), national treatment. Though there is a negotiating mandate, in Article XV, calling for the development of disciplines necessary to avoid subsidy-related trade distortions, these negotiations, like those in other rule-making areas (domestic regulation, emergency safeguards, and government procurement of services), have made virtually no headway since their start in the mid-1990s. Given the apparent stalemate, the question arises whether important interests might remain unheeded, and what could or should be done about this.
Before discussing these issues in more detail, it may be helpful, first, to briefly describe the definitional scope of the GATS and its application to trade flows in either direction. This is followed, in the third section, by concrete examples of export-related trade interventions in services that governments may want to take for various policy reasons. In turn, this sets the stage for the discussion, in the fourth section, of the applicability of current GATS disciplines under various scenarios and the flexibilities involved. On this basis, the concluding section briefly comments on the need for, and the prospects of achieving, stricter constraints on the use of export policies under the GATS.
GATS: SCOPE AND COVERAGE
Pursuant to its Article I:1, the GATS applies to "to measures by Members affecting trade in services". 4 For the purposes of the Agreement, trade in services is further defined to embrace four types of transactions or modes of supply, depending on the territorial presence and/or nationality of the parties involved. Accordingly, the GATS covers the supply of a service: (a) from the territory of one Member into the territory of any other Member (cross-border supply or mode 1);
(b) in the territory of one Member to the service consumer of any other Member (consumption abroad or mode 2);
(c) by a service supplier of one Member, through commercial presence in the territory of any other Member (commercial presence or mode 3) 5 ;
(d) by a service supplier of one Member, through presence of natural persons of a Member in the territory of any other Member (presence of natural persons or mode 4).
The modal extension of the GATS, as compared to the GATT's exclusive focus on crossborder trade, is reflected in an extension of the Agreement's coverage from the treatment of products (services) to include that of producers (service suppliers) as well. Interestingly, the above definitions do not specify the direction of the trade flows covered by the respective modes. Thus, from the perspective of a Member A, cross-border transactions falling under mode 1, frequently conducted via the Internet, may consist of services arriving from abroad as well as services dispatched from A's territory to a foreign-based recipient. In turn, the definition of mode 2 obviously covers services supplied within a third country to nationals/residents of A who have moved abroad (tourists, students, patients, etc.) as well as services supplied to foreign consumers within A's territory. 6 Likewise, transactions under mode 3 could consist of supplies of foreign firms (hotels, banks, hospitals, etc.) that are commercially established within A as well as supplies of their counterparts from A that are established abroad. Finally, mode 4 covers, inter alia, the supplies within the territory of A of foreign service firms that employ foreign nationals for that purpose (managers, 4 The Appellate Body later posited that "the use of the term 'affecting' reflects the intent of the drafters to give a broad reach to the GATS". It is deemed to be wider in scope than such terms as "regulating" or "governing". See WTO Appellate Body Report, European Communities -Regime for the Importation, Sale and Distribution of Bananas (EC -Bananas), WT/DS27/AB/R, adopted 25 September 1997, para 220. 5 In turn, "commercial presence" is defined in Article XXVIII(d) to mean "any type of business or commercial establishment, including through (i) the constitution, acquisition or maintenance of a juridical person, or (ii) the creation or maintenance of a branch or representative office, within the territory of a Member for the purpose of supplying a service". 6 Note that, pursuant to Article XVIII(i), (j) and (m), the definition of 'service consumer' of another Member also covers foreign-owned or -controlled juridical persons established within the respective jurisdictions.
teachers, doctors, etc.) as well as the supplies abroad of A-owned or A-controlled firms that involve foreign employees (i.e., non-nationals of the host country). 
GOVERNMENT MEASURES IMPINGING ON SERVICES EXPORTS: OVERVIEW
Reflecting its particularly broad definitional scope, in terms of modes of supply, the GATS covers a wide range of measures with which governments might want to control trade and investment in services. And there are only few sectors or activities which are excluded per se from the Agreement: measures affecting air traffic rights and directly related services as well as services provided in the exercise of governmental authority (Annex Table) . The following Table provides examples, with a certain focus on public or social services, of export-related measures under individual modes, and the underlying motives. In gathering information on actually applied measures, the notifications to be submitted by WTO Members under relevant GATS provisions are a potentially relevant source. In sectors on which access commitments have been undertaken, Article III:3 requires all Members to notify at least annually the introduction of any new or changes to existing laws and regulations which "significantly affect" their trade in these services. However, the Article has been widely ignored to date. By end 2013, a total of some 500 notifications had been received since the Agreement's entry into force in January 1995, with close to one-half originating from three Members only (Albania, China, and Switzerland). 8 Moreover, the exact focus of the measures concerned is generally difficult to assess. It was thus not possible in the context of this paper to identify any notifications clearly dealing with export-related interventions. One might wonder whether this reflects governments' view that exports are not covered by specific commitments or, rather, that they are possibly covered, but that it would be unwise to draw other Members' attention to policy schemes that might be of questionable legal standing. 9 Or is it simply due to complacency, lack of government-internal coordination or sheer ignorance of existing obligations?
Another potentially relevant source of information are the Trade Policy Reviews of individual Members that the WTO Secretariat is mandated to conduct in regular intervals. Yet, the focus of these Reviews is too broad in order to serve as a reasonably comprehensive source of information in the current context. 
STATUS OF EXPORT-RELATED POLICIES UNDER GATS PROVISIONS
While Article I specifies the definitional scope of the Agreement, Members' trade obligations are essentially defined in Parts II (Articles II to XV) and III (Articles XVI to XVIII). Part II sets out commonly applicable rules which have to be respected by all Members without modification, and Part III establishes the framework conditions governing the scheduling of the commitments each Member is required to submit under the GATS.
The obligations contained in Part II essentially fall into two groups, depending on whether they apply horizontally across all services covered by the Agreement or whether they are confined to sectors subjected to specific commitments. The former obligations include in particular the MFN requirement which, comparable to other WTO Agreements, plays a central role in the GATS as well. Permissible departures from MFN treatment, apart from certain exception clauses, are limited mainly to preferences granted under Economic Integration Agreements as specified in Article V of the GATS, and to recognition measures, on an autonomous or contractual basis, concerning the acceptance of foreign licences, certificates etc. pursuant to Article VII. In addition, there was a one-off possibility for Members, at the time they accepted the Agreement, to list and, thus, seek cover for existing MFNinconsistent measures.
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The second type of obligations, conditional on the existence of specific commitments, include the notification requirement under Article III:3 mentioned before, a range of regulatory disciplines, such as the obligation to administer all measures of general application in a reasonable, objective and impartial manner (Article VI:1), as well as a prohibition on restricting international payments and 8 In addition, Article III:5 provides for the possibility to submit counter-notifications of measures taken by other Members that are considered to affect the operation of the Agreement. However, this provision has been invoked only once to date, by Norway, concerning perceived restrictions on foreign equity participation in Thailand's telecom sector. WTO document S/C/N/653 of 26 September 2012.
9 Members' hesitation to provide intelligence is also discernible in other areas. For example, for the purpose of the mandated negotiations on subsidies (section 4.2.2(a)), launched after the Uruguay Round, Article XV:1 obliges Members "to exchange information concerning all subsidies related to trade in services" that are provided to domestic service suppliers. However, less than 20 relevant submissions had been made by end 2013 (including one for the EU), and the level of detail varies greatly (WTO document S/WPGR/21, 14 April 2011). See also Geloso Grosso (note 2 to above Table 1) . 10 As background for the negotiations on services subsidies, the WTO Secretariat repeatedly produced overviews of subsidy-related information contained in these reviews. The latest update was circulated as WTO document S/WPGR/W/25 Add. 7 of 17 April 2014.
11 By end 2013, some 110 Economic Integration Agreements (excluding the EC Treaty, agreements with future EU member States, and subsequent EU enlargements) and 50-odd recognition measures had been notified under relevant provisions. In addition, a total of over 500 measures had been listed as MFN exemptions by about 100 Members (counting EU member States individually). 12 There are no provisions in this Part which would require Members per se to permit any specified level of trade, in whatever direction, or to abstain from any particular type of interventions as long as these conform with the MFN principle. Most notably, there is no services equivalent to Article XI of the GATT which would prohibit Members from operating restrictions on imports or exports other than duties, taxes or other charges. 13 Rather, in the absence of specific commitments for a particular service sector and mode of supply, a government would even be free to ban all trade.
Trade disciplines under the GATS concerning market access and national treatment are assumed only in the form of specific commitments as defined in Part III. The Agreement requires all Members to submit a schedule of commitments, but does not prescribe its (sectoral) scope or (liberalizing) substance.
Most-Favoured-Nation Treatment
While the MFN clause under GATT Article I:1 applies to customs duties and charges "imposed on or in connection with importation or exportation" and to "all rules and formalities in connection with importation and exportation", its services counterpart refers to the treatment of foreign services and service suppliers only. GATS Article II:1 requires each Member to accord "immediately and unconditionally to services and service suppliers of any other Member treatment no less favourable than that it accords to like services or service suppliers of any other country". In other words, government measures affecting exports or exporters of services are disciplined only should they discriminate between domestically established foreign-owned or -controlled suppliers of different nationality or their supplies.
14 While these must be treated on a par, measures that discriminate between potential target markets or recipients, i.e. services users of different nationality, are not disciplined per se.
Specific Commitments (Part III)
As mentioned before, in sectors not subject to specific commitments, the GATS does not essentially limit Members' ability to operate trade measures, including quantitative restrictions, under any of the four modes of supply. In turn, this already implies a lot of leeway, taking into account that, on average, Members have scheduled commitments on no more than one-third of the 160-odd service sectors covered by the classification system generally used for scheduling purposes (the averages for developed countries and recently acceded WTO Members are in the order of two-thirds).
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In order to assess access conditions in committed sectors, it is important to look at both sets of obligations, market access (Article XVI) and national treatment (Article XVII), that are covered by a Member's services schedule. For any of the four modes of supply, the Member needs to specify the policy bindings it is ready to accept under either Article, implying that there are at least eight entries per scheduled sector. These may vary between so-called full commitments that are without any limitation; commitments subject to specified limitations ('partial commitments'); or they may provide 12 See Annex Table for a full overview. 13 GATT Article XI:2 allows for certain departures in cases where (a) export restrictions are maintained to prevent critical shortages of essential products, (b) import or export restrictions are necessary to regulate the classification, grading or marketing of commodities in international trade, or (c) import restrictions on agricultural or fisheries products are necessary to the enforcement of governmental measures in specified circumstances.
14 Note, however, that the distinction in Article II:1 between "any other Member" and "any other country" would allow governments to discriminate against and among suppliers/supplies from non-WTO Members. for unfettered policy discretion (subject, of course, to the MFN clause). 16 The ability to operate quantitative restrictions is determined by entries in the market-access column of a schedule, while monetary and other measures affecting the competitive conditions between foreign and domestic services or service suppliers are subject to the Agreement's national-treatment disciplines.
Finally, Article XVIII of the Agreement provides for the possibility to undertake additional commitments "with respect to measures affecting trade in services not subject to scheduling under Articles XVI or XVII". Members may use these provisions to address perceived trade problems that elude the disciplines of the two former Articles provided the transactions concerned fall within the definitional scope of the Agreement (section 2). The most prominent case so far is the so-called Reference Paper in telecommunications, mainly consisting of competition disciplines and transparency obligations, which has been adopted by over 100 Members. 
Market Access (a)
A closer look at GATS Article XVI Comparable to the MFN clause, the scope of GATS Article XVI is confined to the treatment of foreign services/service suppliers. It does not constrain the use of restrictions on domesticallyowned or -controlled suppliers and their produce.
Pursuant to Article XVI:1 "each Member shall accord to services and service suppliers of any other Member treatment no less favourable than that that provided for under the terms, limitations and conditions agreed and specified in its schedule". In turn, Article XVI:2 then lists six categories of measures which Members must not maintain or adopt unless inscribed in their respective schedules of commitments. According to the Scheduling Guidelines, adopted by the Council for Trade in Services, this list is exhaustive; all measures falling under the six categories must be scheduled, whether or not they are discriminatory according to the national treatment standard of Article XVII (see below). 18 The measures consist of:
limitations on the number of service suppliers whether in the form of numerical quotas … or the requirement of an economic needs test;
(ii) limitations on the total value of service transactions or assets in the form of numerical quotas or the requirement of an economic needs test;
(iii) limitations on the total value of services operations or on the total quantity of service output expressed in terms of designated numerical units or the requirement of an economic needs test; 16 In the case of full commitments, the relevant entry reads 'none'. In contrast, 'unbound' signals the absence of any policy bindings as defined in Articles XVI and XVII; trade under the mode concerned can thus be treated as if the sector had not been scheduled at all. 17 As of end 2013, 104 Members had adopted the Reference Paper in full, while an additional seven Members had committed with variations (counting EU member States individually). limitations on the total number of natural persons that may be employed in a particular service sector … who are necessary for, and directly related to, the supply of a specific service in the form of numerical quotas or the requirement of an economic needs test;
(v) measures which restrict or require specific types of legal entity or joint venture through which a services supplier may supply a service; and (vi) limitations on the participation of foreign capital in terms of maximum percentage limit on foreign share-holding or the total value of individual or aggregate foreign investment.
Mirroring the modal definition of services trade under the Agreement which, as noted before, does not imply any direction of the flows covered, at least the limitations falling under (a) to (d) appear equally applicable to import-as well as export-related transactions. (See, however, below section 4.2.1(b).)
A potentially relevant question in the current context revolves around the use of the term 'total' in Articles XVI:2(b) to (d): "limitations on the total value of service transactions", "total number of service operations", etc. Could it be credibly argued in these cases that exclusively exportrelated restrictions are not covered since they limit only supplies in a particular market segment, but not overall? Possibly not. Indeed, the panel report in US-Gambling refers to the 1993 Scheduling Guidelines which state that "the quantitative restrictions specified in subparagraphs (a) to (d) refer to maximum limitations". 19 The report then infers that the use of the word 'total' under Article XVI:2(c) "serves the purpose of indicating that limitations covered by Article XVI:2(c) must impose maximum limits on services operation and/or service output". 20 In turn, this seems to reflect the view that any type of upper limit is covered, even if it applies to individual market segments only. The imposition of ceilings on the supplies originating from domestically established foreign suppliers that are destined for users abroad and/or for foreign users within the Member's own territory would thus indeed constitute limitations within the meaning of Article XVI. What might be excluded, however, are firmrelated size limitations which might be maintained, e.g. under competition or zoning laws, and do not affect the total amounts that could be supplied within any market segment.
(b)
Export-related disciplines: Relevance of mode 3
Scheduling Guidelines
The Scheduling Guidelines, adopted by the Council for Trade in Services in March 2001, i.e. at an early stage of the Doha Round negotiations, were intended "to assist in the preparation of offers, requests and national schedules of specific commitments". The underlying objective was "to explain, in a concise manner, how specific commitments should be set out in schedules in order to achieve precision and clarity". 22 However, one might wonder whether this objective has been fully met.
With a view to explaining the scope of mode 1 (cross-border supply), the Guidelines (para 28) refer to services supplied via telecommunications or mail and, somewhat disturbingly, to "services embodied in exported goods". Yet, the latter term is obviously meant to refer to 'traded goods'. An explanatory table further specifies that the respective services are delivered "within the territory of the Member, from the territory of another Member" (emphasis in the original). In turn, this indicates that mode 1 commitments, from the perspective of a scheduling Member, refer only to services imported 19 21 This interpretation could also explain why the term 'total' would serve no purpose in the context of Article XVI:2(a) -"limitations on the number of service suppliers" -and, thus, has been omitted. 22 WTO document S/L/92 (see above note 19), para 1.
into that Member's territory. The Guidelines do not further pronounce, however, on whether commitments concerning cross-border services exports would be covered by another mode.
Similarly, as regards mode 2 (consumption abroad), the same table provides an importfocussed interpretation as well. Accordingly, the respective supplies consist of services "delivered outside the territory of the Member, in the territory of another Member, to a service consumer of the Member". The Guidelines further explain that limitations inscribed under mode 2 "should only relate to measures affecting the consumers of that Member, and not to measures affecting consumers of another Member, in the territory of that Member" (para 31). Again, the potential relevance of other modes is left open. In this case, what would be the status of services that are provided to foreigners who stay within the scheduling Member's territory?
Contrasting from both modes 1 and 2, one defining feature of modes 3 and 4 is the supplier's presence in the respective Member's territory. In case of mode 3, the explanatory table closely follows the wording of GATS Article I:2(c), reproduced in above section 2, while mode 4 is considered to cover situations where the supplier is "present as a natural person". The latter interpretation certainly oversimplifies the broader definition of mode 4 in Article I:2(d), which also covers situations in which the supplier is a foreign-owned juridical person which employs foreigners, of whatever nationality, to provide the service in a host country.
Dispute Rulings
Two WTO panel decisions explicitly recognize the application of market access commitments under mode 3 to export flows that seem to fall within the definitional scope of modes 1 and 2 (section 2). 24 First, in discussing the geographic scope of a commitment undertaken by Mexico on telecommunication services under mode 3, the panel in Mexico -Telecoms observed that the definition of services supplied through commercial presence is "silent with respect to any other territorial requirement (as in cross-border supply under mode 1) or nationality of the service consumer (as in consumption abroad under mode 2). Supply of a service through commercial presence would therefore not exclude a service that originates in the territory in which a commercial presence is established (such as Mexico), but is delivered into the territory of any other Member (such as the United States)". 25 Second, the panel in China -Electronic Payment Services, explicitly endorsing the former panel's reasoning, opined that "[n]othing in the GATS suggests that the supply of a service through commercial presence in the territory of a Member does not extend to the 'export' of services from that Member's territory to a recipient in the territory of another Member or to a foreign recipient located in the 'exporting' Member's territory. A foreign service supplier may therefore, subject to any limitations set out in the Member's schedule, supply a committed service to a foreign recipient wherever located, and of whatever nationality or origin." 26 A related footnote explains that a mode 3 commitment on data processing services would allow a foreign company established in the territory of a Member to supply such services to a consumer located abroad, while a commitment on hotel services would allow a foreign-owned hotel established in that Member's territory to supply its services to foreign tourists. A following footnote further adds that the supply of electronic payment services from China into the 23 See, for instance, Carzaniga in above note 7. 24 For an overview and assessment of these decisions see Sherman, Laura B. territory of any other Member could be limited by market access commitments of China under mode 3.
In both panels' view, a full commitment on market access (Article XVI) under mode 3 would thus prevent a Member from imposing, within its territory, limitations on the number of suppliers that are permitted to conduct exports and/or on the value of the services they are providing either crossborder to foreign-based recipients or domestically to foreign users present within the territory concerned (e.g., tourists, students, patients). Obviously, the panels' focus was on the foreign suppliers impacted by a measure, rather than on the underlying trade flows, and this impact obviously occurs under mode 3. While the trade flows flatly fall within the definitional scope of modes 1 and 2, respectively (section 2), the right to generate such flows is contingent on the existence of commitments under mode 3. Comparable to the MFN requirement in Article II, the reach of Article XVI is confined to a Member's treatment of services and service suppliers of other Members.
Two further elements are worth noting. Both panel decisions confirm, explicitly or otherwise, that Members remain free to impose export restrictions (a) on their own services or service supplierseven in the event of full commitments under Article XVI -as well as (b) on any services or service suppliers, whether foreign or national, in sectors not subject to specific commitments. As noted before, the Article covers six categories of limitations, whether or not these are applied on a discriminatory basis according to the national treatment standard of Article XVII, but does not, of course, prevent Members from operating restrictions that affect only domestic suppliers and their services. Nor does it discipline the use of restrictions on foreign suppliers in non-committed sectors or modes.
The two quoted decisions essentially concern measures maintained in sectorstelecommunication and financial services -in which commercial policy interests tend to prevail and which are also key to the operation of international supply chains. However, the findings might prove equally relevant for measures/sectors with a strong social-or public-policy background. Two examples: In order to protect the interests of domestic users of hospital or laboratory services, a government may want to prevent domestic providers from using more than x % of their capacity for foreign-based clients (Table 1) . For similar reasons, the government may consider limiting the number of foreign students enrolled in its universities or of visiting foreign patients ('health tourists') treated in its hospitals. Applying the above panels' reasoning to Members that have undertaken commitments on market access under mode 3, in order to remain free to impose such restrictions not only on domestic firms, but on their on foreign-owned or -controlled counterparts as well, the measures concerned would need to be covered by limitations.
(c) Does the modal context really matter?
Possibly yes.
Even after careful review of all potentially relevant entries in schedules, it was impossible in the context of this study to find any limitations through which a Member would specifically have reserved the right to restrict exports. This does not necessarily imply that no relevant schemes are in place or under consideration, but simply that nobody apparently anticipated the need for targeted limitations. Relevant 'policy space' might exist nevertheless: those Members that, for whatever reasons, had not undertaken any bindings on market access also remained entitled to operate export restrictions. Yet, the shares of non-bindings differ significantly between modes. On average across a selection of sectors deemed representative of current scheduling patterns, relevant entries ('unbound') were found to be in the order of one-third for mode 1, less than one-tenth for mode 2 and close to nil for mode 3. 27 In other words, there are certainly cases where the association of an export restriction with a particular sector/mode ultimately determines its legal status under existing commitments.
What about the relevance of mode 4? In order to limit 'brain drain', would Members be free, for example, to curtail departures of young service professionals, including doctors and nurses, who may feel attracted by more generous employment conditions abroad? Again, there is nothing in the definition of mode 4 that would imply that outflows of natural persons, and related measures, are excluded per se. However, as noted before, what is ultimately disciplined under Article XVI of the Agreement is a Member's ability to restrict suppliers of other Members, and the services concerned, but not the use of measures impinging on its own suppliers and their services. (Article XVI:1: "With respect to market access through the modes of supply identified in Article I [see section 2], each Member shall accord services and service suppliers of any other Member treatment no less favourable than that provided for under the terms, limitations and conditions agreed and specified in its schedule" (emphasis added).) It is thus quite difficult to think of restrictions on outbound movements of natural persons that might be inconsistent with full commitments under mode 4. A highly hypothetical case: a Member government seeks to prevent foreign-owned firms that are established within its territory from sending their (national or foreign) employees abroad to conduct a services transaction. But who would want to do this, and for what purpose?
Finally, it may be worth recalling that the scope of the MFN clause is equally limited to the treatment of foreign services and service suppliers. Article II:1 would not prevent Members from operating export-related restrictions of varying intensity across different destinations or recipients of different nationality. While the absence of relevant constraints might be viewed as a gap in the Agreement, the author is not aware of any discussions in WTO fora or other circles that would point to related trade frictions.
National Treatment (a)
Scope of current disciplines (Article XVII)
Pursuant to Article XX:2 of the GATS, measures inconsistent with both the market access and national treatment provisions of the Agreement are to be scheduled under market access only. Relevant inscriptions are considered to provide a condition or limitation on national treatment as well. To avoid unnecessary complications, the focus of the following observations is on export-related measures that fall under national treatment only. Among these, discriminatory monetary incentives (subsidies and similar support measures) or disincentives (fees and charges) are certainly the most economically significant types of intervention that might affect exporters or exports of services.
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Unlike Article XVI, which contains an exhaustive list of measures considered to constitute limitations on market access, the national treatment provisions of Article XVII are openly defined to cover any measure that modifies the "conditions of competition" to the disadvantage of foreign like services or service suppliers. However, an attachment to the Scheduling Guidelines provides, based on existing scheduling patterns, an illustrative list of frequently occurring types of limitations, including subsidies and taxes, residency requirements, and licensing and qualification requirements. Moreover, the Guidelines themselves confirm that "Article XVII applies to subsidies in the same way that it applies to all other measures" and that subsidies are "also not excluded from the scope of Article II (MFN)". Claims that subsidies in services are not currently subject to disciplines thus definitely go too far. 30 It is true, however, that Article XV:1 of the Agreement contains a mandate could provide the basis for negotiating potentially more biting disciplines. The Article recognizes that "in certain circumstances subsidies may have distortive effects on trade in services" and mandates negotiations "with a view to developing the necessary multilateral disciplines to prevent such effects". Yet, which trade distortive effects could not currently be addressed under Articles II and XVII of the Agreement?
While export subsidies and import-displacing subsidies are possibly the most obvious cases, monetary disincentives in the form of special taxes, fees or charges might matter as well. As long as the respective policy schemes do not modify the competitive conditions to the detriment of foreign established suppliers or their services, nor among them, both obligations (MFN and national treatment) are met -irrespective of the impact on other Members' trade interests. For example, fees or charges intended to deter foreign students or patients, i.e. foreign service consumers, could be maintained despite full commitments under the GATS as long as no discriminatory elements in the sense of Article XVII are involved. Moreover, for understandable reasons, given wide variations of trading conditions across countries, the Scheduling Guidelines explicitly exempt Members from national treatment obligations vis-à-vis service suppliers located abroad. 31 Again, this is regardless of any adverse effects that the respective subsidy programmes may have on foreign suppliers that intend to compete under modes 1 and 2 (cross-border supply and consumption abroad).
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In WTO fora, mostly the Working Party on GATS Rules, problems potentially associated with export subsidies have been raised on a number of occasions, mainly with a focus on mode 1. 33 However, the issue has not gained much traction. In turn, this may have been due to three factors in particular.
First, despite repeated calls from hesitant Members, not to base rule-making attempts on abstract claims, but on concrete cases of distortion, not a single such case has yet been submitted for discussion. Second, Members' perception concerning the desirability of subsidy disciplines seems to have changed since the Agreement's entry into force and the submission of the original GATS schedules. Indeed, out of a dataset of 66 regional trade agreements (RTAs) in services, some 70 per cent were found to contain subsidy-related entries, in terms of national treatment limitations, that provided more leeway than those featuring in the respective parties' GATS schedules dating mostly from the Uruguay Round (1992/93). 34 Third, while the concept of export subsidies is still easy to explain in the context of mode 1, it could prove more difficult to substantiate in a different modal setting. For instance, what about publicly funded infrastructural projects (car parks etc.) in holiday resorts that are used mainly by foreign tourists? (If such schemes were to be disciplined as export subsidies, the actual impact would vary widely between countries of different size and, thus, different shares of foreign tourists.) And what about the publicly funded education of nurses, medical doctors and other professionals that move abroad? Could the funds used be considered to constitute, and be constrained as, export subsidies under mode 4? There may be many more cases in services than in goods-producing sectors where subsidies are extended for what appear to be completely legitimate 31 WTO document S/L/92, above note 18, para 16. 32 See also the discussion in Poretti in above note 28, p. 469. 33 The most recent initiative in this regard was a submission from the Swiss delegation in 2010. See WTO documents S/WPGR/M/67 and 69 of 23 April and 15 September 2010. A balanced presentation of the role of export subsidies in services, their status under the GATS and various negotiating efforts, in different contexts, towards tighter disciplines is provided by Geloso Grosso (note 2 to above Table 1) . 34 Tellingly, Members have not even been able, despite various attempts, to come up with an agreed definition of subsidies in services trade. There is thus no equivalent, whatsoever, to the rather sophisticated delineation provided for merchandise trade in Article 1 of the Agreement on Subsidies and Countervailing Measures (ASCM, see following section). In the end, it might be a dispute surrounding the national treatment limitations for subsidies, inscribed in quite a number of schedules, that might prompt a panel or the Appellate Body to look into this matter.
(b)
Absence of trade-defence instruments
The impact of export subsidies might appear particularly virulent in services trade given that the GATS does not provide for any trade-defence instruments, whether in the form of safeguard actions, countervailing measures, or anti-dumping duties. Within the existing legal framework, the latter two types of intervention, if technically feasible at all, could easily be challenged under the MFN clause. While there is evidence of at least one anti-dumping case in services, it dates from the late 1980s, i.e. prior to the entry force of the GATS. Under a Regulation on unfair pricing practices in maritime transport (EEC, No. 15/89 of 4 January 1989), the EC imposed 'redressive duties' on cargo transported by a Korean shipping company, Hyundai. The company allegedly benefitted from a cargo reservation scheme in favour of Korean companies and various support measures, including tax benefits, under an industry rationalisation programme.
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Article X:1 of the Agreement provides for negotiations on "the question emergency safeguard measures based on the principle of non-discrimination", while the negotiating mandate on subsidies, in Article XV:1, requires Members also to address "the appropriateness of countervailing procedures". However, the former negotiations have made virtually no progress in over 19 years, and the issue of countervailing action has not been addressed in any depth either. Where the ASCM distinguishes, in merchandise trade, between prohibited subsidies (export promotion), actionable subsidies (e.g., support that causes injury or serious prejudice), and non-actionable subsidies (e.g., non-specific support), the GATS remains essentially silent. 36 In any event, if a comparable effort were to be launched for services, it is most likely that, given the absence of tangible borders, the concept of actionable subsidies, which may draw countervailing duties, would not be further pursued. 37 The same is true for anti-dumping measures which are not even mentioned, in whatever context, in the GATS.
Governments' reticence to deal with trade-defence instruments in services is understandable, nevertheless, given inter alia the methodological and technical problems involved (no border protection, difficulties to properly define the scope and content of a service transaction, etc.) and the scheduling flexibility afforded under the GATS, including the possibility to exclude particularly vulnerable sectors/modes from commitments or to reserve the right to operate economic needs tests. Moreover, as indicated before, adversely affected Members would be free to 'fight fire by fire' and introduce compensatory subsidy schemes. Further, Article XV:2 also provides for the possibility to 35 For more details, see Vermulst, Edwin (1990) It is thus fair to conclude that, concerning export subsidies, the gap between GATS and GATT disciplines is at least as wide as it is in the case of export restrictions. Currently applicable disciplines, MFN and national treatment, may serve to ensure foreign established suppliers' equal access to any existing support programmes, rather than protecting potentially affected Members from whatever type of trade distortion. And this situation is unlikely to change any time soon. 
Additional Commitments
The lack of negotiating momentum concerning the creation of export-related policy disciplines, whether due to perceived technical/interpretational difficulties, the absence of acute problems or negotiating fatigue, may also explain while a relatively light-handed approach to this issue has been rarely used to date: additional commitments pursuant to Article XVIII. 39 These could be scheduled by any interested Members, possibly after prior coordination, and would not require an amendment to the Agreement.
As mentioned before, Article XVIII allows for commitments on measures covered by the Agreement, i.e. affecting trade flows under any of the four modes of supply (section 2), but not falling under Articles XVI or XVII. 40 Potential targets in the current context thus include, first, export restrictions that escape the disciplines of Article XVI, including quotas or bans operating on a Member's own services and service suppliers. (As noted before, restrictions constraining the service exports of foreign suppliers would be within the ambit of Article XVI.) A second target could be financial measures, i.e. subsidies or taxes, promoting/discouraging exports under one or more modes. Concerning subsidies, the focus would naturally be on non-discriminatory measures that do not differentiate between beneficiaries on the basis of nationality and/or on subsidies that are extended only or predominantly to foreign-owned or -controlled suppliers and their produce. While there are cases that might call for targeted initiatives -with a view, for example, to forestalling subsidy-fuelled capacity expansions in sectors such as tourism (hotels, etc.), ship or aircraft repair, call-centre and various types of back-office services (Table I ) -the fact remains that they have drawn only limited, if any, attention in the WTO so far. 41 Nevertheless, there are two instances -interestingly in supply chain-related sectors: maritime transport and telecommunications -where additional commitments have been negotiated that would constrain, inter alia, the use of export restrictions in services. (In this case, 'exports' are meant to consist of supplies of services within a Members' territory to foreign-based users.) And these obligations apply regardless of the ownership structure, foreign or domestic, of the suppliers concerned.
In maritime transport, a scheduling template, the so-called maritime model schedule, was developed during the Uruguay Round negotiations in this sector. The fourth column of this schedule (Additional Commitments), which exists in various versions, relates to "access to/use of" a specified range of port services, including towing, pilotage, provisioning, fuelling and watering. These services must be made available to international maritime transport suppliers on "reasonable and nondiscriminatory" terms and conditions. The same treatment is to be extended to multi-modal transport 38 With hindsight, the title of Poretti's paper on this issue -'Waiting for Godot: Subsidy disciplines in services trade' (see above note 28) -thus appears very well chosen. 39 See also above note 17. 40 A description of the negotiating history of Article XVIII and existing commitments under this Article is provided in the WTO Secretariat Note quoted in above n 17. operators which seek to rent, hire or charter trucks, railway carriages etc. for onward forwarding of international cargoes. However, since the negotiations in this particular sector had to be suspended in 1996, due to lack of engagement of some major players, there are only relatively few Members which ultimately undertook commitments on this sector. In this context, between 13 and 16 Members scheduled commitments in respect of access to and use of various port services, while no more than five Members assumed bindings concerning the provision of multi-modal transport services. 42 The telecommunications Reference Paper was developed in the post-Uruguay Round Negotiating Group on Basic Telecommunications in order then to be scheduled, possibly with modifications, as additional commitment in this sector. The Paper requires the respective Member, inter alia, to ensure that any major supplier grants interconnection under non-discriminatory terms, conditions and rates. 43 Reflecting the successful conclusion of these negotiations in the wake of the Uruguay Round, a large number of Members, currently more than 100, undertook commitments and adopted the Reference Paper mostly without variations. 44 The scope of the Paper's interconnection guarantees was discussed in extenso by the panel in Mexico -Telecoms. The panel held the view that, in the absence of particular qualifications, the term 'interconnection' can be understood to cover all forms of interconnection, including the termination of incoming calls from abroad. 45 In turn, this is tantamount to an 'export' of services to foreign-based users.
CONCLUSIONS
The main focus of current GATS disciplines, to the extent they have been assumed by individual Members, is on protecting 'imports' under the four modes of supply from being undermined by various types of policy interventions. Yet, there are virtually no generally applicable rules aimed at ensuring the proper functioning of international service markets per se. Governments are largely free to employ export-related measures regardless of their impact on economic operators, whether clients or competitors, established abroad. Even complete trade bans are permissible in the absence of relevant commitments in a Member's schedule. And export subsidies could essentially be provided full blast, even if they were targeted at particular markets.
As has been argued elsewhere, the absence of GATT-type trade remedies in services could even create an incentive to (re-)organize certain manufacturing processes so as to qualify them as services productions. 46 Manufacturing operations on the basis of inputs owned by others ('contract manufacturing') are contained in the classification list generally used by Members for scheduling their GATS commitments. The respective investment and product flows may thus be associated with a services transaction.
Ignoring the possibility of Additional Commitments, the following Table seeks to classify export-related interventions according to their (current) status under the Agreement from the perspective of foreign established service suppliers. There is at least one advantage these may have over their domestically owned counterparts: the exclusion from the scope of export restrictions in sectors that have been scheduled without limitations for the sectors/modes concerned.
The absence of genuine disciplines on a range of export-related policies begs the question, of course, whether there are scenarios that would call for the creation of constraints similar to those under the GATT. At first glance, subsidies might appear as a prime candidate. However, definitional problems abound. For example, how should 'exports' under modes other than mode 1 (cross-border supply) be dealt with? And since WTO rules are not normally developed in the abstract: where have trade frictions actually been encountered in the past? Surprisingly, even the -relatively few -Members that have called in the relevant Working Party for disciplines to be developed, have failed so far to provide concrete evidence of distortions that need to be addressed, despite repeated requests. Export-inhibiting measures, whether in the form of quantitative ceilings or financial disincentives, might prove equally difficult to tackle. A cross-cutting ban on such measures would certainly prove politically unacceptable. For instance, a government that, in pursuit of social equity objectives, promotes private supplies of health, education or other public services, cannot reasonably be expected to sit tight if significant quantities are 'exported' to visiting foreign consumers (patients, students) or to recipients abroad. Members might thus want to retain the ability, for example, to prompt all domestically established private operators, regardless of their nationality, to prioritize domestic users/consumers of such services. From an overall economic perspective, it could also be argued that export restrictions in services are less externally disruptive than in merchandise trade, in particular in the case of electronic transactions, as affected customers/recipients might find it easier in many cases to identify and switch to alternative sources of supply.
Nevertheless, there is certainly scope for further reflection and, possibly, action. One issue that may warrant attention in this context is the association, in two panel rulings, of export restrictions affecting domestically established foreign suppliers with quantitative limitations under mode 3 (commercial presence) of the GATS. The competent authorities might thus be well advised, in undertaking commitments in 'vulnerable' sectors, and screening existing ones, to carefully consider the reach of the obligations involved. Of course, this is equally relevant for a variety of regional trade agreements (RTAs) in services, essentially adopting the same definitions and framework provisions as the GATS, which have mushroomed in recent years or are currently under negotiation. Another issue that definitely remains to be explored, in the current context and beyond, is the possibility of using Additional Commitments under Article XVIII whenever the trade flows concerned are covered by the Agreement. Inspired by the maritime model schedule or the Reference Paper in telecommunications, interested Members could develop templates in sensitive areas (sectors and modes) to address specific concerns about interventions, possibly including non-discriminatory export policies, which do not fall within the scope of Articles XVI or XVII.
However, where should the energy for such initiatives come from? One possible source is the successful conclusion of the WTO's ninth Ministerial Meeting in Bali, in December 2013. Should Members ultimately succeed, as envisaged, in re-launching market access negotiations in three main areas -agriculture, NAMA (non-agricultural market access) and services -after a six-year stalemate, one might hope that this would also inspire new conceptual thinking. Given the relative novelty of the GATS, the need for deeper reflection, beyond mere exchanges of 'concessions', is definitely more acute in services than in the two other areas. Indeed, it would be highly unfortunate if new access commitments were negotiated, whether in the Doha Round or in RTAs, without sufficient thought being given to potential legal traps that still need to be closed or, at least, consciously avoided.
